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MEMO
To:
Board of Directors, Marin Telecommunications Agency

From:
  Media Action Marin, by Peter Franck, Chair.
Re:
MAM Concerns With Proposed New Franchise, Side Letter, and Related Issues

Date: May 9, 2006

Media Action Marin (MAM) appreciates the time and energy which has gone into negotiation of the proposed new deal with Comcast.  However,  on initial review of the documents MAM  has a number of serious concerns.   We will address them here and at the upcoming MTA meetings.  Individual MAM members have additional concerns which they will also address.

1. Public Review Process.  
a. The Franchise documents were promised to be on the MTA website on Friday, May 5th, (which barely complies with Brown Act notice requirements).  The documents in fact did not appear until shortly before 5:00 PM on that date.  This left very little time for pre-MTA meeting review of these complicated, technical, and interrelated documents.  Even then, there was no notice of the meeting, nor was the availability of these documents noted on the MTA homepage.

b. Availability of Side Letter.  Apparently by agreement with Comcast, the critical side letter was not posted to the website.  MTA attempted to mail hard copy to those who have previously requested hard copy mailing of Board Agendas and supporting materials.  Most people receiving it in the mail got it on Saturday (a non-business day) and the critical second page of the letter was missing.  Thus there was no effective notice to the public of the contents of this document, nor an opportunity to review and evaluate it.  This is a critical omission since many of the issues of greatest concern to the community are contained in this side letter. 
2. Commitment to FM.  Marin was outraged by the abrupt removal of the FM service from the cable last year.  In light of the uproar, it was restored several months later in a limited and technically difficult manner.  The short paragraph on FM radio service in the proposed side letter provides in part that: 

 “market conditions … will determine whether Comcast [continues to make FM] available.” 

There is no definition of “market conditions” whatsoever.  The only real commitment is to give 60 days notice if Comcast is  going to drop or change the FM service.  The actual side letter language is weaker than it appears from Nichols’ May 10th summary memorandum.  As written, this paragraph gives MTA virtually no practical enforcement power, except with regard to the 60 days notice.  

There is a very unclear limitation on even the slight FM commitment made in the side letter.  Comcast says they will supply FM service “to those business and residential customers that meet a regular line extension policy …”  It is unclear what the impact of this limitation may be on FM availability to all Comcast customers.
MAM strongly urges language requiring Comcast to maintain FM services and to provide for at least annual review of the station lineup, in consultation with the community.
3. Senior/Low Income Discount.  This clause is nothing short of pathetic.  It provides that those very few people who now have a low income discount may keep it until they move or for any reason, even temporarily, discontinue their service.  As has been ably testified before the MTA by Mill Valley Seniors for Peace, the provision of a few computer terminals in community centers is no substitute.  Many seniors, and many low income persons have limited mobility, therefore limited ability to get to these centers and, in fact rely heavily on the television in the home for access to information.  These more vulnerable members of our community must not be forgotten.
MAM strongly urges that the contract or side letter require a low income discount for all residents who fall below the poverty line.  (This would only apply to the basic tier charge, so the amount of money it would cost Comcast is very small!)
4. Channel Capacity.  The proposed Agreement provides for three PEG channels, going to six when the cable system is entirely digital.  Six channels on a digital system should use less bandwidth than the present one analog channel.  The Franchise therefore actually seems to reduce the amount of channel space made available for PEG.
MAM strongly urges that PEG receive no less spectrum space on the cable than is allocated to it now.
5. Prior Year’s Audit/Back Franchise Payments Due.  We have been told for more than two years that the matter of underpaid Franchise fees for 2002 (and presumably for subsequent years which have not yet been audited) would be handled in the Franchise renewal negotiations.  There is no mention of payment of this overdue sum.
MAM strongly urges Comcast be required to pay all prior unpaid Franchise fees.
6. Comcast Use of PEG Channels  The last sentence of section 6.1(b))  says 
“[MTA and Comcast] shall establish rules and procedures for [Comcast] to utilize any unused[PEG]  channels …”  
It is unclear whether this refers to unused channel time or is limited to use of an entire PEG channel on which no PEG programming at all appears.  There must be clarification on this.

7. Availability of “Newcomer” (Non-English) Channel.  Until complete digital conversion takes place only one channel is designated for public access.  This eliminates the possibility of a channel devoted to non-English speaking programming.

MAM Position: From the beginning there must be at least one channel completely available for non-English speaking programming and audiences.

8. Commitment to a Dedicated Public Access Channel.  The Franchise Agreement appears to allow MTA to allocate the available channels to Public Access, Government, or Education as it sees fit.

MAM Request: It is important that the MTA now commit itself to allocating one of the initial channels for Public Access programming and one of the additional, post-digital channels for the same purposes.
9. Administration Of  $3M  PEG  Funds  Requires  that  MTA  Must  Have  An Independent  Treasurer.  If the Franchise is adopted, MTA will receive soon  three million dollars in cash payment.  MAM has previously pointed out that MTA’s founding documents require the appointment of a Treasurer.  We have been told that the handling of MTA funds by the County Administration technically meets that requirement.  The best management of these scarce funds and the task of ensuring that they are spent for their allocated purposes requires an independent and publicly visible Treasurer per MTA by-laws.
MAM Position: The MTA must elect an independent Treasurer to manage PEG funds.
10.  Other Concerns.  There are a number of other more technical concerns which we have .  They will be listed briefly below.  Taken as a whole, they appear to indicate major concessions by MTA in the negotiations and a contract that will be difficult to enforce.  Among them are:

· Attorneys Fees Clause (could be dangerous unless it is limited to cases not brought in good faith.).

· Very low liquidated damages.

· Willfulness must be proved as grounds for breach.

· Many clauses which should give MTA enforceable rights only require consultation by MTA.
· The agreement over-rides the MTA Ordinance Power

· Liability Insurance and Performance Bond amounts are very low

· Comcast should not be allowed to pass consumer protection costs on to the subscribers
· Any communication with federal authorities regarding the franchise should be automatically provided to MTA (not ‘on request’)

· If Comcast should abandon the franchise it needs to be clear that all equipment and wiring in place would remain, and could be handled by MTA or a new provider.
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